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3meer / ORDER

PER INTURI RAMA RAO, AM:

This is an appeal filed by the assessee Co-operative Society directed
against the order of Commissioner of Income Tax (Appeals) — 2, Kolhapur

dated 11.12.2017 for the assessment year 2015-16.



2. The brief facts of the case are as under :

The appellant is a Co-operative Society registered under the
Maharashtra Co-operative Society Act, 1950. It is engaged into the business
of manufacture and sale of sugar and its by-products. The return of income
for A.Y. 2015-16 was filed on 27.09.2015. Against the said return of income,
the assessment was completed by the Asst. Commissioner of Income Tax,
Ichalkaranji Circle, Ichalkaranji (hereinafter called as “Assessing Officer”) vide
order dated 19.05.2017 passed under Sec.143(3) of the Act at a total income
of Rs.1,77,83,490/-. While doing so, the Assessing Officer made an addition
of Rs.4,86,83,556/- on account of sale of sugar at concessional rate to

members of Co-operative Society.

3. Being aggrieved by the above addition, appellant society has filed an
appeal before the 1d.CIT(A) challenging the addition on account of sale of

sugar at concessional rate to its members.

4. The 1d.CIT(A) after referring to the decision of the Hon’ble Supreme
Court in the case of CIT, Bombay Vs. Krishna Sahakari Sakhar Karkhana
Ltd., reported in 211 taxmann.com 109 (SC) addressed the questions raised
by the Hon’ble Supreme Court, set aside the issue to the file of Assessing

Officer with the following directions :

“5.1.....

a) The AO will determine the quantity of sugar sold at concessional rate to
members and restrict it to a maximum of 5 kgs per month per member /
employee.

b) The sale price of this concessional sale is to be held at the levy price for the
AY.



c) The difference between the concessional sale price actually charged from the
members and the levy price for the limit of 5 kgs per month per member /
employee is to be taxed in the hands of the appellant.

d) For the quantity of sugar sold beyond 5 kgs per month per member /
employee at concessional rate, the difference between the market price and the
concessional price has to be added as the income of the appellant.”

S. When the appeal was called on, none appeared on behalf of the

asSSessee.

6. We heard the learned Sr.D.R. and after hearing the 1d.Sr.D.R., we

proceed to dispose of the same.

7. The issue in appeal relates to the addition on account of sale of sugar
at concessional rate to its members. This issue requires to be adjudicated on
the touchstone of law laid down by the Hon’ble Supreme Court in the case of
CIT Vs. Krishna Sahakari Sakhar Karkhana Ltd. (supra). The 1d.CIT(A)
referring to the questions raised by the Hon'ble Supreme Court in the said
case cited, has directed the Assessing Officer to compute the addition to
income as per the directions mentioned at Para 5.1 of his order. The
1d.CIT(A) has no power to set aside the issue to the file of Assessing Officer.
However, the power of set aside can be exercised by the Tribunal. Therefore,
we remit the grounds of appeals to the Assessing Officer to examine the
allowability of the sale of sugar at concessional rate to its members on the
touchstone of law laid down by the Hon'ble Supreme Court in the case of
CIT Vs. Krishna Sahakari Sakhar Karkhana Ltd. (supra). Accordingly, the

appeal of assessee is partly allowed for statistical purposes.



8. In the result, the appeal filed by the assessee is partly allowed for

statistical purposes.

Order pronounced on 27t day of July, 2021.
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